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Free access to justice is guaranteed at all procedural stages, namely the protection of human interes-
ts, rights and freedoms in criminal proceedings, including the observance by the judge of the person’s ri-
ght to examine the complaint about the actions and illegal acts of a criminal investigative body or of the
body performing operative investigative activities in a fair manner. The complaint about the actions and
illegal acts of a criminal investigative body or of the body performing operative investigative activities,
is examined by the investigating judge, respectively the task of the investigating judge is to prohibit any
alleged abuse of the criminal investigation bodies and of the bodies performing operative investigative
activities, in which the legitimate rights and interests have been violated by these bodies, in case if the
person disagrees with the result of an examination of his/her complaint by the prosecutor or did not get
a response to his/her complaint from the prosecutor within the timeframe provided by law. In the same
context, it should be mentioned that the regulations of art.313 CPC, aim to ensure free access to justice
and the right of any person to a fair trial.

Keywords: complaint, investigating judge, court, criminal investigative body, body performing ope-
rative investigative activities, constitutional rights and freedoms.

PARTICULARITATILE EXAMINARII PLANGERILOR iN ORDINEA ART. 313 AL
CODULUI DE PROCEDURE PENALA

Accesul liber la justitie este garantat in toate fazele procedurale, respectiv apdrarea intereselor,
drepturilor si libertatilor omului in cadrul procesului penal, presupune inclusiv si respectarea de ca-
tre judecator a dreptului persoanei de a examina pldngerea impotriva actiunilor §i actelor ilegale ale
organului de urmarire penala si ale organelor care exercitd activitate speciald de investigatii in mod
echitabil. Plangerea impotriva actiunilor si actelor ilegale ale organului de urmarire penald si ale orga-
nelor care exercita activitate speciald de investigatii, se examineazd de catre judecdatorul de instructie,
respectiv sarcina judecdatorului de instructie este de a interzice orice pretins abuz ale organelor de
urmadrire penald si organelor care exercitd activitate speciala de investigatii, in care drepturile §i intere-
sele legitime au fost incdlcate de aceste organe, in cazul in care persoana nu este de acord cu rezultatul
examinarii plangerii sale de catre procuror sau nu a primit raspuns la plangerea sa de la procuror in
termenul previzut de lege. In aceiasi ordine de idei, este de mentionat, cd reglementdrile art. 313 CPP,
au drept scop de a asigura accesul liber la justitie §i dreptul oricarei persoane la un proces echitabil.

Cuvinte-cheie: pldngere, judecdtor de instructie, instanta de judecatd, organ de urmarire penald,
organ care exercitd activitate speciala de investigatie, drepturi si libertdati constitutionale.

PARTICULARITES DE LEXAMEN DES PLAINTES DANS I’ORDRE DE I’ART. 313 DU
CODE DE PROCEDURE PENALE

Le libre acces a la justice est garanti a tous les stades de la procédure, respectivement la défense des
intéréts, des droits et des libertésde I’homme dans le cadre de la procédure pénale, suppose, y compris,
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le respect par le juge du droit de la personne d’examiner la plainte contre les actions et les actes illégaux
de l’organe de poursuite pénale et des organes exercant une activité d’enquéte spéciale de maniere équi-
table. La plainte contre les actions et les actes illegaux de |'organe de poursuite pénale et des organes
exercant une activité spéciale d’enquéte, est examinée par le juge d’instruction, respectivement la tdache
du juge d’instruction est d’interdire tout abus allégué des organes de poursuite pénale et des organes
exercant une activité spéciale d’enquéte, dans laquelle les droits et intéréts légitimes ont été violés par
ces organes, si la personne n’est pas d’accord avec le résultat de I’examen de sa plainte par le procureur
ou n’a pas re¢u de réponse a sa plainte de la part du procureur dans les le délai prévu par la loi. Dans
le méme ordre d’idées, il convient de mentionner que le réeglement de l’art.313 du CPC vise a garantir
le libre acces a la justice et le droit de toute personne a un proces équitable.

Mots-clés: plainte, juge d’instruction, cour, organe de poursuite, organe exercant l’activité spéciale
d’enqueéte, droits et libertés constitutionnels.

OCOBEHHOCTH PACCMOTPEHMUA 7KAJIOb B TOPAAKE, MNPEAYCMOTPEHHOM
CTATBEMU 313 YI'OJIOBHO-ITPOLECCYAJIBHOI'O KOJAEKCA

C0000HbIIL docmyn K npagocyouro 2apaHmupyemcs Ha 6Cex ImManax cyoOonpou3so0cmed, a UMeHHO
3auuma UHmMepecos, nPas u c60000 YeN0B8eKA 8 X00e NPOU3B00CMEA NO Y2OT0BHOMY ey, d MAaKice npeo-
nonazaem cobnooeHue cyobell npas 4eno06eKka Ha 00beKMUBHOe PAcCMOMpenUe Hcaiobbl 8 OMHOUEHUU
Oelicmeull U He3aKOHHBIX AKMO8 OP2aHO8 Y20I0BHO20 NPecied08aHUs U OPeAHO8, OCYWYECMEIIOWUX Che-
YUATILHYIO PO3BICKHYIO OesIMENbHOCHb HA CRPAseonusoli ochoge. JKanoba 6 omuoueHuy deticmeuil u He-
3AKOHHBIX AKMOB OP2AHO8 Y20N0BHO20 NPecie08aHUs U OP2AHO8, OCYUWeCMBISIOUUX CReYUATbHYIO PO-
3bICKHYIO 0€simellbHOCMb PACCMAMPUBAEMCsL CYObell NO Y20I08HOMY NPecie008aHUI0, COOMBENMCMBEHHO,
3a0a4a cyobu 3aKI0UAENCs  MOM, YmMoObl 3anpemums obvle npednoidazaemvle 310ynompedneHus opea-
HAMU Y2O08HO20 NPecie008aHUs U OP2AHAMU, OCYUeCMBISIOUUMU CREYUATLHYIO PO3bICKHYIO Oesimelb-
HOCMb, 8 KOMOPbIX 3AKOHHbIE NPABA U UHMEPeChl ObLIU HAPYUEHbL SIMUMU OP2AHAMU, 8 CIlyYae HeCO2NACUs
JUYA € pe3yIbmamamil paccCMompeHrust Haniodbl nPOKypoOpoM Ul HEeNOLy4eHUs: OM NPOKYPOpa omeema Ha
aAcanody 6 npedycMompeHHbll 3aKOHOM CPOK. B amom dice Kntoue, credyem ommemumy, Ymo noL0MCeHUs
cmamou 313 VIIK nanpaenenvt na obecneuerue c60600H020 0ocmyna K npasocyouro u npasa iodo2o
YeN0B8eKd HA CNPABeOIUsoe cyoebHoe pazoupamensCemeo.

Kntoueswie cnosa: sicanoba, cyovs no y2oi08HoOMY Npecied08anuio, €Yo, Opean y20l08H020 npecie-
008aHUsL, OP2AH OCYWECMBIAIOUWUL CHEYUATLHYIO PO3bICKHYIO OesiIMeNbHOCHb, KOHCMUMYYUOHHbLE NPd-
84 U c80600UL.

Introduction of the examination of his/her complaint by the

prosecutor or has not received a response to
his/her complaint from the prosecutor within
the time limit provided by law.

Article 10 of the Universal Declaration of
Human Rights of December 10, 1948 provides
for: “Everyone has the right to equal treatment

According to the provisions of article 13 of
the European Convention for the Protection
of Human Rights and Fundamental Freedoms
(“the Convention”) states that any person whose
rights and freedoms recognized by this Conven-
tion have been violated has the right to an effec-

tive remedy by a national court, even then, when
the infringement is due to persons who have ac-
ted in the exercise of their official duties [1].
Respectively, in this regard falls the exami-
nation by the investigating judge of the com-
plaints against the illegal acts of the prosecutor,
of the criminal investigation bodies and of the
bodies exercising special investigative activi-
ty if the person does not agree with the result
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to be heard fairly and publicly by an indepen-
dent and impartial tribunal, which will deci-
de either on his/her rights and obligations or
on the merits of any criminal charge brought
against him/her” [2].

The topicality of this subject is justified by
the fact that the investigating judge is respon-
sible for prohibiting any alleged abuse of cri-
minal prosecution bodies and bodies carrying
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out special investigative activities, in which
the rights and legitimate interests have been
violated by these bodies, in case that the per-
son does not agree with the result of the exa-
mination of his / her complaint by the prose-
cutor or did not receive an answer to his / her
complaint from the prosecutor within the term
provided by law.

General aspects regarding the examination
of complaints in the provisions of art. 313
of Criminal Procedure Code

Article 6 of the Convention guarantees the
right to a fair trial, the relevant party to whom
it states that: “Everyone has the right to a fair
trial of his/her case, publicly... by a court ...
which will decide ... on ... the merits of any
criminal charge directed against him/her” [3]
In the same order of ideas, it is to refer also to
article 20 of the Constitution of the Republic
of Moldova, according to which everyone has
the right to effective satisfaction of the com-
petent courts against acts infringing his or her
legitimate rights, freedoms and interests [4].

According to the provisions of art. 313 pa-
ragraph (1) of the Code of Criminal Procedu-
re, complaints against illegal actions and acts
of the criminal investigation body and of the
bodies exercising special investigative activi-
ty may be submitted to the investigating jud-
ge by the suspect, accused, defender, injured
party, other participants in the trial or by other
persons whose rights and legitimate interes-
ts have been violated by these bodies, if the
person does not agree with the result of the
examination of his/her complaint by the pro-
secutor or has not received a response to his/
her complaint from the prosecutor within the
term provided by law [5].

As a result, the provisions of paragraph 1
state that the holders have the right to lodge
complaints against the illegal actions and acts
of the criminal investigation body and of the
bodies carrying out special investigative ac-
tivity, the suspect, the accused, the defense
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counsel, the injured party, and other partici-
pants in the trial or by other persons whose
rights and legitimate interests have been vio-
lated by these bodies.

In the light of the above, the provisions of
paragraph (2) of the same article indicate that
the following may be challenged before the in-
vestigating judge:

1) refusal of the criminal investigation
body:

a) to receive the complaint or denunciation
regarding the preparation or commission of
the crime;

b) to satisfy the steps in the cases provided
by law;

¢) to initiate criminal proceedings;

d) to release the detained person for viola-
ting the provisions of art. 165 and 166 of this
Code;

e) to release the detainee in violation of the
period of detention or the period for which the
arrest was authorized.

2) the orders regarding the cessation of the
criminal investigation, the filing of the crimi-
nal case or the removal of the person from the
criminal investigation;

3) other actions that affect the constitutional
rights and freedoms of the person.

We must therefore draw attention to the fact
that not every action of the criminal investiga-
tion body or of the body carrying out special
investigative activity can be challenged befo-
re the investigating judge, but only that which
has affected a legal right governed by substan-
tive or procedural law, that is, the constitutio-
nal rights and freedoms of the person.

Art. 6 pt. 44) Code of Criminal Procedu-
re, stipulates that the fundamental defect in
the previous procedure, which affected the
pronounced decision is the essential violati-
on of the rights and freedoms guaranteed by
the Convention for the Protection of Human
Rights and Fundamental Freedoms, by other
international treaties, the Constitution of the
Republic of Moldova and other national laws.
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Moreover, in spite of these legal provisi-
ons, concrete circumstances, considered to be
a fundamental defect, are to be invoked in the
complaint to the investigating judge, with an
indication of the legal rules which lay down
the rights and freedoms claimed to be essen-
tially infringed, the essence of those infringe-
ments in relation to procedural criminal rules
and other national laws, international conven-
tions and treaties, how and to what extent the
alleged infringements would have affected the
contested decisions, omitting the argument of
the illegality of the contested decisions in this
respect and the indication of concrete errors of
law in the given chapter.

The complaint against illegal acts and acts
of the prosecuting body and bodies exercising
special investigative activity shall be submit-
ted to the investigating judge provided that the
prior appeal has been respected, that is to say,
the fulfillment by the petitioner or applicant of
the provisions laid down in Article 298, 299!
Code of Criminal Procedure.

On the basis of the above, we would like to
mention that if the petitioner has filed a com-
plaint against the acts and illegal acts of the
prosecuting body and the bodies exercising
special investigation activity directly to the
investigating judge without having complied
with the prior appeal procedure, to this end,
a termination shall be issued stating that the
complaint lodged, with an explanation of the
order of appeal of the document or procee-
dings, is inadmissible, in the manner provided
for in article 298-2992 Code of Criminal Pro-
cedure.

It should be noted that in examining the-
se complaints, the prosecutor is the one who
is obliged to present the relevant materials in
court, i.e., the burden of proof is on the prose-
cutor. But taking into account the principle of
adversarial proceedings and equality of arms in
the process, both parties are on an equal footing
and are entitled to argue their position, to pre-
sent evidence that would confirm or refute what
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is disputed. It is pertinent to note that all the evi-
dence relied on by the parties is to be assessed
by the investigating judge and from the point of
view of the source of such evidence, in order to
be based on a decision on the complaint.

During the examination of the complaint,
the investigating judge must not exceed cer-
tain limits. The investigating judge is not en-
titled to assume the obligations of the criminal
investigation body, only to rule on the argu-
ments invoked in the complaint, having the
obligation to find and remove violations of the
rights and legitimate interests of persons with
the obligation of the criminal investigation
body to liquidate detected violations that have
affected fundamental rights. Last but not least,
the investigating judge should not comment
on the evidence administered, which would
confirm or not the guilt of the persons concer-
ned in the criminal case.

At the same time, the investigating judge
must not rule in advance on issues that may
subsequently be the subject of a judicial inves-
tigation in the trial on the merits (point 5.10 of
the Decision of the Plenum of the Supreme Co-
urt of Justice No. 7 of July 4, 2005) [6, p. 14].

As aresult, it is pertinent to mention that on
the examination of the complaints in the provi-
sion of article 313 Code of Criminal Procedu-
re, the general conditions for judging a case on
the merits are not extended, these categories of
complaints are examined within certain limits.

The investigating judge is competent to
verify the compliance of the procedural do-
cuments issued by the criminal investigation
body and the prosecutor with the legal provisi-
ons and procedural norms and that they should
not be adopted with fundamental violations
that invalidate them.

At the same time, the investigating judge
may not subrogate the role of the prosecutor or
the court of first instance to assessing the evi-
dence and the legal qualification of the person’s
actions, assessing the degree of guilt or inno-
cence of the perpetrator, lack or insufficiency
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of evidence, this role belongs exclusively to the
prosecutor in the criminal investigation or the
court of first instance in the trial of the case, but
it cannot be blamed on the investigating judge
in the judicial procedure of the judicial control.
Finally, the intended role of the investigating
judge in examining the complaint in the pro-
vision of art. 313 Code of Criminal Procedure,
is to verify whether or not the rights and legiti-
mate interests of the person were violated as a
result of the issuance of the decision by the cri-
minal investigation body, if the person did not
receive a response to the complaint or received
an answer but was exceeded the term provided
by law, if the rights and legitimate freedoms
of the suspect, the accused, the defender, the
injured party, other participants or persons in-
terested in the criminal proceedings have been
affected or restricted.

Paragraph (5) in Article 313 of the Code
of Criminal Procedure stipulates that, the in-
vestigating judge, taking the complaint into
account, shall adopt an end obliging the pro-
secutor to liquidate the detected infringements
of the rights and freedoms of the human or le-
gal person and, where appropriate, declare the
act or procedural action under appeal null and
void.

Finding that the contested acts or actions
were carried out in accordance with the law
and that the rights or freedoms of the person
or legal person were not violated, the investi-
gating judge ruled on the rejection of the com-
plaint. The copy of the conclusion is sent to
the person who filed the complaint and to the
prosecutor.

In the light of the above, it should be po-
inted out that the court is not the criminal
prosecution body, it should not be in favor or
against the prosecutor or the petitioner, but it
should only be in the interests of the law.

Thus, the investigating judge, after exami-
ning the complaint in collaboration with the
arguments of the participants in the trial, of the
evidence presented, will verify the legality and
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validity of the contested decisions, whether or
not the constitutional rights were violated, gi-
ven that the criminal prosecution body has the
obligation to take all necessary steps to esta-
blish the objective truth in order to conduct an
effective investigation.

Moreover, the ECtHR has stated that the
authorities must always make a serious effort
to find out what has happened and must not
rely on hasty or unfounded conclusions to stop
the investigation or put them in their decisions
and take all necessary steps, reasonable and
available by law to provide evidence of the
incident.

Obviously, the investigating judge is to state
all the arguments put forward in the complaint
as a consequence of failing to comply with
these matters, thereby affecting the person’s
right to access justice.

Finally, the court must find with certainty
whether or not the solution adopted by the pro-
secutor in the case is contrary to the factual and
legal situation, whether or not it has fully exa-
mined the circumstances of the case or not.

In other words, the legal purpose of any
official investigation of the facts alleged on
reasonable grounds to be prejudicial is to take
measures, to exhaust all possible means of ad-
ministering evidence to establish the circum-
stances of the case, and in the event that com-
pliance is raised, a regulation aimed at protec-
ting the rights guaranteed by the Convention
for the Protection of Human Rights and Fun-
damental Freedoms, they require the organiza-
tion of an effective judicial investigation sys-
tem at the end of which there is no appearance
of arbitrary assessment of the circumstances
giving rise to the crime or investigation.

In view of the above, the court is to find
out what circumstances constitute or not the
violation of the right to a fair trial, guaranteed
by art. 6 of the Convention for the Protection
of Human Rights and Fundamental Freedoms,
which gives the right to a reasoned decision,
the national courts being obliged to motivate
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their solutions and conclusions, to provide an-
swers to all questions that are relevant to the
outcome of the process.

At the same time, the court, following the
examination of the complaint, is to ascertain
whether or not the criminal investigation body
has fulfilled all possible procedural actions, in
compliance with the rigors of art. 252 of the
Code of Criminal Procedure, which states that
the purpose of the criminal investigation is to
collect the necessary evidence regarding the
existence of the crime, to identify the perpetra-
tor, to determine whether or not it is appropri-
ate to prosecute under the law and to establish
its liability, and according to the provision of
art. 254 (1) of the Code of Criminal Procedu-
re, the criminal investigation body is obliged
to take all the measures provided by law for
the investigation in all aspects, complete and
objective of the circumstances of the case to
establish the truth.

According to the provision of art. 19 (3) of
the Code of Criminal Procedure, the criminal
investigation body has the obligation to take
all measures provided by law for the investi-
gation in all aspects, complete and objective,
of the circumstances of the case, to highlight
both the circumstances proving the guilt of the
suspect, accused, defendant, as well as those
who exonerate him/her, as well as the circum-
stances that mitigate or aggravate his/her li-
ability.

It should also be noted that the European
Court of Human Rights has reiterated in its
practice that the extent of the State’s obliga-
tions regarding the thorough and resultant in-
vestigation of any act alleged to be criminal,
depends on the nature of the petitioner’s com-
plaint.

The fulfillment of these obligations does not
imply the right to initiate a criminal investiga-
tion against a third party or to be sentenced to
criminal sanctions, nor any obligation of result
which would imply that any criminal prosecu-
tion must end with a conviction. In particular,
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in the event of compliance with a regulation
aimed at protecting the rights guaranteed by
the Convention for the Protection of Human
Rights and Fundamental Freedoms, they re-
quire the organization of an effective judicial
inquiry system at the end of which there is no
appearance of appreciation, arbitrary of the
circumstances that gave rise to the deed. The
form of the investigation may vary depending
on the circumstances without the need to initi-
ate criminal proceedings in all cases.

Paragraph (6) of Article 313 of the Code of
Criminal Procedure provides that the conclu-
sion of the investigating judge shall be irre-
vocable, with the exception of the termination
of the refusal to prosecute, the removal of the
person from prosecution, the cessation of the
prosecution, the classification of the criminal
case and the resumption of the prosecution,
which may be appealed to the court of appeal
within 15 days of the date of delivery.

Moreover, the remedy against the conclusi-
on of refusal to prosecute, removal of the per-
son from prosecution, bringing the criminal
proceedings to an end, classifying the criminal
case and resumption of prosecution ensures
not only the right to double degree of jurisdic-
tion but also compliance with the provisions
of Article 13 of the Convention, governing
the right to effective redress. Respectively, the
decisions of the investigating judge regarding
the refusal to initiate criminal proceedings, the
removal of the person from criminal prosecu-
tion, the cessation of criminal proceedings, the
filing of the criminal case and the resumption
of criminal proceedings are likely to be appea-
led to the court of appeal within 15 days from
the date of pronouncement. In its turn, the co-
urt of appeal, being invested with the role of
ensuring the judicial control of the contested
decisions, will examine the appeal submitted
in accordance with the provisions of art. 437-
451 Code of Criminal Procedure.

However, with regard to this chapter, se-
veral problems of interpretation are provided.
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Thus, according to recommendation No. 71
regarding the judgment of the appeal against
the decisions adopted in the order provided by
art. 313 of the Code of Criminal Procedure,
mentions that according to the judicial prac-
tice adopted by the courts of appeal, in case
there are sufficient grounds to admit the de-
clared appeal, according to art. 449 (1) pt. 2)
let. ¢) Code of Criminal Procedure, the courts
order the annulment of the conclusion of the
investigating judge, with the sending of the
case for retrial in the court of first instance,
because it is necessary to administer new evi-
dence [7, p. 2].

In this regard, we should also draw atten-
tion to the fact that if the courts order the an-
nulment of the conclusion of the investiga-
ting judge, with the referral of the case to the
court of first instance, because it is necessary
to administer new evidence, the reasonable
time is violated, conducting the criminal in-
vestigation.

Or, para. (3) in art. 313 of the Code of Cri-
minal Procedure, provides that the complaint
is examined by the investigating judge wi-
thin 10 days. As a result, the term of 10 days
is a narrower term, namely aiming to comply
with the provisions of art. 20 of the CPP. Con-
sequently, the Supreme Court of Justice con-
cludes that the ground provided by the legis-
lator in art. 449 para. (1) pt. 2) let. ¢) Code of
Criminal Procedure, namely, when the case is
sent to a new retrial, because it is necessary to
administer additional evidence, does not refer
to the examination of the appeal against the
conclusion of the investigative judge provided
by art. 437 para. (1) point 31) Code of Cri-
minal Procedure, but it is a solution regulated
by the legislator for cases when the merits are
judged, i.e., when challenging the sentence
handed down by judges on minor offenses for
which the law provides exclusively non-cus-
todial sentences, sentences pronounced by the
Supreme Court of Justice. (art. 437 para. (1)

pt. 1), 3)) [8, p. 3].
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By acceding to the European Convention
for the Protection of Human Rights and Fun-
damental Freedoms, the Republic of Moldova
has undertaken to guarantee the protection of
the rights and freedoms proclaimed by the Con-
vention of all persons under its jurisdiction.

From the provisions of the Constitution of
the Republic of Moldova (art. 4 paragraph 2),
as well as from the decision of the Constitu-
tional Court no. 55 of October 14, 1999 “Re-
garding the interpretation of some provisions
of art. 4 of the Constitution of the Republic of
Moldova, it follows that the Convention is an
integral part of the domestic legal system and,
respectively, is to be applied directly like any
other law of the Republic of Moldova, except
that the provisions of the Convention take pre-
cedence over other domestic laws. [9, p. 14].

Conclusions

In conclusion, we will mention that, accor-
ding to the provisions of the criminal proce-
dural legislation, the criminal process aims to
protect the person, society and the state from
crimes, as well as to protect the person and
society from illegal acts of persons with posi-
tions of responsibility in their activity related
to investigating alleged crimes, committed, so
that any person who has committed a crime
is punished according to his/her guilt and no
innocent person is held criminally liable and
convicted.

In this respect, the task of the investigating
judge is to prohibit any alleged abuse of the
prosecuting authorities and the bodies carrying
out special investigative activities.

The purpose of examining the complaints
in the order of art. 313 of the Code of Crimi-
nal Procedure, is for the court to find the cir-
cumstances that constitute the non-observance
of the right to a fair trial, guaranteed by art.
6 of the Convention, moreover, according to
the legal provisions and the judicial practice,
the investigating judge in the process of cri-
minal prosecution, examining the complaint
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submitted according to the provisions of art.
313 of the Code of Criminal Procedure, is not
entitled to assume the obligations of the cri-
minal investigation body, only to rule on the
arguments invoked in the complaint.

In conclusion, we draw attention to the fact
that the rules of international and national law
regulate and guarantee the right of every par-
ticipant in the proceedings to participate in the
examination of complaints against illegal acts
of the prosecutor, of the criminal investigation
bodies and special investigative bodies.

Respectively, the right of the person to
examine complaints against illegal acts of the
prosecutor, criminal prosecution bodies and
special investigative bodies presupposes that
the prosecutor, the petitioner and other per-
sons interested in the trial are entitled to hear
the material of the case, to present evidence
which would confirm or refute the arguments
put forward in the complaint. It is important to
mention that the regulations of art. 313 of the
Code of Criminal Procedure, aims to ensure
free access to justice and the right of any per-
son to a fair trial.

Last but not least, it is necessary to outli-
ne that the conduct of the criminal trial takes
place by the criminal investigation body, and
as a judicial body with its own attributions in
the conduct of the criminal trial, the inves-
tigating judge, in the criminal investigation
phase, is not entitled to assume the obligati-
ons of the criminal investigation body, having
only to rule on all the arguments invoked in
the complaint and, respectively, to verify
whether the contested acts or actions were
carried out in accordance with the law and
whether the human or legal person’s rights or
freedoms were not violated, by the criminal
investigation body. The investigating judge
shall not be entitled to prejudge on matters
which may subsequently be the subject of
judicial investigation in the proceedings as
a matter of substance, nor shall the investi-
gating judge require the prosecutor to take a
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decision or other decision in the outcome of
the review or, where appropriate, to apprecia-
te the evidence administered in a certain way,
especially at the discretion of the petitioner
or prosecutor, and thus to check only respect
for human rights and freedoms when adop-
ting the decision, i.e., to exclude any abuse
by the prosecuting bodies and bodies exerci-
sing special investigative activity.
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