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The general level of democratic, political culture in one country is the important determinant that
should be taken into consideration both when analyzing its constitutional order as well as when con-
sidering its future shaping and direction. Countries that have had a substantial discontinuity in their
historical-democratic development face special challenges when returning to the paths of liberal-demo-
cratic constitutionality, perhaps the biggest of which is raising the general level of political culture and
(re)building a constitutional, democratic tradition. During this process particular systematic distortions
may occur, among others, those regarding the mutual control and influence of the highest state authori-
ties. In the Republic of Serbia, there is a noticeable inconsistency in what is generally perceived by the
general public (as well as by the constitutional law scholars) as the level of powers and the authority
of the President of the Republic. Constitutional framework is often being interpreted without taking the
wider scope of the problem into consideration, which includes the immaturity of the democratic culture.
This leads to (apparent) inconsistency between the presidential powers by the Constitution and how they
really manifest themselves in reality. In this paper the author analyses Serbian constitutional omissions
in this regard and offers possible solutions.

Keywords: democracy, President of the Republic, Serbia, political culture, semi-presidentialism,
Constitution, presidential power.

LIMITELE CONSTITUTIONALE ALE PUTERII PREZIDENTIALE SI NIVELUL
GENERAL AL CULTURII POLITICE. CAZUL SERBIEI

Nivelul general al culturii politice si democratice dintr-o anumita tara reprezintd un factor determi-
nant important care trebuie luat in considerare atat la analizarea sistemului constitutional al acesteia, cdt
si la formarea directiei viitoare de dezvoltare. Tarile care au avut un decalaj semnificativ in dezvoltarea
lor democratica si istorica se confruntd cu provocari deosebite in revenirea pe calea constitutionalitatii
democratice liberale. Cea mai importanta problema ramdne a fi ridicarea nivelului general al culturii
politice si (re)crearea traditiei constitutionale, democratice. In cursul acestui proces, pot aparea anumite
distorsiuni sistematice, inclusiv in controlul reciproc si influenta celor mai inalte organe ale puterii de
stat. In Republica Serbia, existd o disparitate marcatd in ceea ce este perceput in mod obisnuit de publi-
cul larg (precum si de cercetatorii constitutionali) ca nivelul de autoritate si putere al Presedintelui tarii.
Cadrul constitutional este adesea interpretat fard a tine cont de sfera mai larga a problemei, inclusiv
de imaturitatea culturii democratice. Acest lucru duce la o discrepanta intre atributiile prezidentiale,
conform Constitutiei, si modul in care acestea se manifestd in realitate. In prezentul articol, autorul ana-
lizeaza lacunele constitutionale ale Serbiei in acest sens §i sugereaza posibile solutii.

Cuvinte-cheie: democratie, Presedintele Republicii, Serbia, culturd politica, semiprezidentialism,
Constitutie, putere prezidentiala.

! The early version of this paper was presented at the ECPR (European Consortium for Political Research -UK) General
Conference in 2021.
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LIMITES CONSTITUTIONNELLES DU POUVOIR PRESIDENTIEL ET NIVEAU
GENERAL DE CULTURE POLITIQUE. LE CAS DE LA SERBIE

Le niveau général de la culture démocratique et politique dans un pays donné est un déterminant im-
portant qui doit étre pris en compte a la fois dans l'analyse de son ordre constitutionnel et dans l'examen
de sa formation et de sa direction futures. Les pays qui avaient un écart important dans leur développe-
ment historique et démocratique se heurtent a des défis particuliers pour retrouver la constitutionnalité
déemocratique libérale, dont le plus important est peut-étre l'amélioration du niveau général de la culture
politique et la (ré)création d'une tradition constitutionnelle et démocratique. Au cours de ce processus,
il peut y avoir certaines distorsions systématiques, y compris dans le controle mutuel et l'influence des
plus hautes autorités de l'état. En République de Serbie, il y a une disparité notable dans ce qui est
généralement percu par le grand public (ainsi que par les spécialistes de la Constitution) comme le
niveau d'autorité et d'autorité du Président de la République. Le cadre constitutionnel est souvent inter-
prété sans tenir compte de l'ampleur du probleme, y compris de l'immaturité de la culture démocratique.
Cela conduit a une divergence (apparente) des pouvoirs du président par rapport a la Constitution, telle
qu'elle se manifeste réellement dans la réalité. Dans cet article, | & apos; auteur analyse les omissions
constitutionnelles de la Serbie a cet égard et propose des solutions possibles.

Mots-clés: démocratie, Président de la République, Serbie, culture politique, semi-présidentialisme,
Constitution, pouvoir présidentiel.

KOHCTUTYUMOHHBIE TPAHULIBI NPE3UIEHTCKOM BJACTH U OBLIUIA
YPOBEHBb NOJIUTUYECKOM KYJIbTYPBL. IPUMEP CEPEUH

Obwuii yposeHb 0eMOKpaAmuyeckoll, NOIUMUYEcKou KyIbmypvl 8 mou Uiy UHOU Cmpaue s61aemcs
BAICHOU OemepMUHANMOU, KOMOPYIO clledyem YUumuléams Kax npu auaiuze ee KOHCMUMmyyuoHHO20
Cmposl, Maxk u npu paccmompenuu ee 6yoyujezo gopmuposanus u nanpasienus pazeumus. Cmpanul,
uMeswUe CyIuecmeeHtblll paspule 8 C0eM UCIOPUKO-0CMOKPATNUYECKOM PA3GUMUY, CIMAIKUBAIOMCS C
0Cco0bLIMU NPODIEMaMU NPU B036PAULCHUY HA NYMb TUOEPATLHO-0EMOKPAMUYECKOU KOHCHUMYYUOHHO-
CMu, 803MOJICHO, Camoll DOILUON U3 KOMOPBIX AGIAEMCS NOGbIUEHUE 001e20 YPOBHS NOTUMUYECKOU
KYIbmypul U (80¢)co30anue KOHCMUmMyYUoHHoU, 0eMoKpamuyeckou mpaouyuu. B xode smozo npoyec-
€a Moz2ym 603HUKAMb ONpedeieHHble CUCTneMamuiecKue nepekocsyl, 8 Mmom Yucie u 60 63AUMHOM KOH-
mpone u GIUSHUU 8bICULUX OP2aHo8 cocyoapcmeennou eiacmu. B Pecnyonuxe Cepbus nadarooaemcs
3amemuoe HeCOOmMBEemcmeue 6 Mmom, 4mo OObIYHO BOCHPUHUMAEMCS WUPOKOU 00WeCm8EeHHOCMbIO (a
Maxoice YUeHvlMU-KOHCIMUMYYUOHATUCTNAMU) KAK YPO8eHb noaHoMouuti u enacmu llpesudenma Pecny-
Onuxy. Koncmumyyuonuvle pamxi 4acmo unmepnpemupyiomes 6e3 yuema oonee wupoKo2o macuimaoa
npodiembl, 8 MOM YUCTIE HE3PETOCIMU 0eMOKPAMUYECKOU Kyabmypsl. Imo npueooum K (Kaxcywemycs)
Hecoomseemcmeauro NOTHOMOUUIL npesudenma, coenacho Koncmumyyuu, momy xax danmvie noiHomMoyus
PeanvHo NposIAIOMCA 6 pealbHOCmu. B cmamve agmop anaiusupyem KOHCMUMYYUOHHbIE Npodenbl
Cepbuu 6 smom omuowieHuu U npeodiazaem G03MONCHbIE PEULeHUSL.

Knrwouesvie cnosa: oemoxpamus, Ilpesuoenm Pecnyonuxu, Cepous, nonumudeckas Kyivmypd, noiy-
npesudenmcmeso, Koncmumyyus, npe3udeHmexas 61acmo.

on. One of the definitions of political culture
(according to the Encyclopedia Britannica) is
that: ,,Political culture, in political science, a
set of shared views and normative judgments
held by a population regarding its political sys-

Introduction

The level of general political and demo-
cratic culture plays a major role in the way to
approach normative activities in one country,

in order to build up the constitutional order
and develop democracy. These two terms are
among those whose meaning anyone interes-
ted “simply knows and feels”, but on whose
definitions there is essentially no consensus
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tem (...) the building blocks of political culture
are the beliefs, opinions, and emotions of the
citizens toward their form of government.”
When it comes to democratic culture, it is of-

2 https://www.britannica.com/topic/political-culture
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ten explained that: “Democratic culture is de-
fined as the desire and ability of individuals
in a population to participate actively, indivi-
dually and together, to the government of pu-
blic affairs affecting them. The existence of a
democratic culture within a population is cha-
racterized by the active contribution, effective
and in duration, of members of civil society
to development of: the common good, the ter-
ms of ‘living together’ and the construction
of collective decisions.” One could say that
a high level of political and democratic cultu-
re in a modern society implies the perception
of the state as a common good (res publica),
awareness of the existence of a social contract,
government as a public service to citizens and
finally - awareness of the need to respect hu-
man rights and other democratic values.

In countries with the long tradition of de-
mocracy, the unwritten rules - constitutional
customs (which political factors follow despite
the apparent absence of their exact foundation
in a written constitution and laws), have been
formed over decades and even centuries in
some cases. Certain things are not done simply
“because the one doesn’t do it”. On the other
hand, in countries where democracy is still
developing the principle that “everything that
is not explicitly forbidden is hence allowed”
applies as a rule. This phenomenon is also pre-
sent when it comes to the role and function of
the president of the republic. While the deve-
loped countries of Western Europe have long
since established the fundamental principles
of the presidency, the countries of the former
Eastern bloc have had to face many challen-
ges after the establishment of a democratic
order (which the former overcame decades
ago). The legacy of the authoritarian system,
the process of transition and the anachronism
of (re)encountering the original accumulation
of capital at the very end of the 20th century,
have left their consequences when it comes to

‘http://fundfordemocraticculture.org/democratic-
culture/

10

forming the physiognomy of the constitutional
system, and thus the role of the president.

With the adoption of its Constitution in
1990, the Republic of Serbia re-traced its path
in the direction of liberal-democratic consti-
tutionality and the multi-party system was
re-introduced. The legacy of the authoritarian
communist regime, the civil war in the former
Yugoslavia, isolation and the generally un-
fortunate historical circumstances in Serbia
in the 1990s made the political and economic
transition very slow, only to gain momentum
after the fall of Slobodan Milosevi¢ in 2000.
The 1990 Constitution, on the other hand, re-
mained in force until Serbia’s independence
in 2006 and the adoption of a new Constitu-
tion that remains in force up to this day. Both
Serbian constitutions contain omissions (fol-
lowing the same constitutional model) that
prevent the predictability of political life and
create a completely legal possibility for the
President of the Republic, if certain political
conditions are met, to de facto concentrate far
more power in his hands, than he or she see-
ms to have at disposal, according to the text
of the Constitution. There are clear indicati-
ons that such omissions in the constitutional
framework did not occur by accident in 1990.
They seem to be made deliberately in order to
create a “flexible” concept, able to adapt to the
current political needs by means of interpre-
ting the functions of the president. Especially
worrying is the fact that the current Constitu-
tion from 2006 contains the same flaws as the
previous one in this regard.

Democratic tradition and presidential
powers

Building a constitutional tradition and rai-
sing the level of political and democratic cul-
ture are processes that require time and conti-
nuity, regardless of the specific features of the
government system in a particular country.

In the presidential system of government,
like the one in USA, the president incorporates

Ne 2, 2021



Miroslav DJORDJEVIC

CONSTITUTIONAL BOUNDARIES OF PRESIDENTIAL POWER AND GENERAL LEVEL OF POLITICAL CULTURE. THE CASE OF SERBIA

all the effective executive power in addition
to a series of ceremonial functions, in accor-
dance with the strict division of power in this
country. He is the head of state, a symbol of
the people and at the same time the head of
the government. In the literature, this is de-
scribed by the slogan “He reigns, but he also
rules” - as a contrast to the maxim of English
constitutionalism “King reigns, but does not
rule”.* Despite the fact that the powers of the
American president are extremely numerous
and heterogeneous in nature, their stronghold
in the US Constitution is vague and shallow,
constitutional regulation is mostly of a princi-
pled nature. The exact limits of the president’s
authority are determined by a series of con-
ventions that came to existence during the
centuries of development of this country. The
literature hence emphasizes the need to con-
sider the historical development and practice
of the president’s authority, in order to easily
determine their limits in a particular case.’
Regarding the strength of presidential
powers, at the very other end of the spectrum
is the federal president in Germany (Bundes-
prdsident). The constitutional regulation of
presidential powers in this country is also va-
gue and somewhat imprecise (the right of pre-
sidential veto, i.e. waiving the promulgation of
a bill is, for example, derived from the Basic
law entirely doctrinally®), and the literature po-
ints out that many constitutional lawyers have
difficulties, even “contempt for this function”,
because the powers and duties of the president
are “hard to grasp”. “The fact that the consti-

4 Clinton Rossiter, The American Presidency, New York
1956, 6.

5 Curtis A. Bradley, Trevor W. Morrison, Presidential
Power, Historical Practice and Legal Constraint, Columbia
Law Review, 4/2011, 1103 — 1105.

¢ At the same time, there is a full consensus only about
the presidential veto due to formal unconstitutionality, whi-
le there are doctrinal differences when it comes to material
unconstitutionality. It is rightly pointed out that these two as-
pects are sometimes difficult to separate. See: Martin H. W.
Mollers, ,,Staats- und verfassungsrechtliche Aufgaben und
Kompetenzen®, Der Bundesprdsident im politischen System,
Wiesbaden 2012, 85 — 87.
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tutional regulation of this function is impreci-
se, as well as the strong influence of practice,
contribute to the difficulties in trying to give
answer to the question what is constitutional
and what is simply part of the political code”.
Additionally, no federal president has ever tri-
ed to “test the limits of his powers” against the
other constitutional bodies.” There is not even
a consensus in the doctrine whether the federal
president is a “head of state” or not. ®

When it comes to the countries of the for-
mer Eastern bloc, returning to the ideas of li-
beral constitutionality meant problems. As a
rule, the presidents of these states initially tried
to appropriate as much de facto power as pos-
sible, but over time, sooner or later, depending
on the specific state, the physiognomy of the
constitutional order would become clearer.

For example, Arpad Goncz, the first presi-
dent of Hungary after the collapse of socialism,
examined the limits of his power in relation to
the government with pronounced “presidential

" Martin Nettesheim, ,,Amt und Stellung des Bundesprisi-
denten in der grundgesetzlichen Demokratie*, Handbuch des
Staatsrechts der Bundesrepublik Deutschland 111, Heidelberg
2005, 1052.

8 According to some authors (von Miinch, Kunig, Nettes-
heim, Badura, etc.), the Federal President is the “head of sta-
te” (Staatsoberhaupt) of the Federal Republic of Germany
and functionally represents part of the executive, although he
or she is not a member of the Federal Government. According
to others, he or she is not a “weaker part of the double-hea-
ded executive”, because by the nature of his/her powers and
the character of the Basic Law, it differs significantly from
the domain of executive power, and there is no place for this
function in the classical scheme of power division into three
branches (Schleich). There are also authors who notice the
difference between the qualification of the federal president
as head of state when it comes to foreign affairs and internal
affairs, recognizing the limited powers in the second case, but
also noting that the situation is similar in constitutional par-
liamentary monarchies such as the United Kingdom or some
Scandinavian countries, in which no one denies the monarch
the epithet of head of state (Mangoldt, Klein, Starck). See:
Ingo von Miinch, Philip Kunig (Hrsg.), Grundgesetz Kom-
mentar, Miinchen 2012, 2580-2581. ; Martin Nettesheim,
1040 — 1041. ; Peter Badura, Staatsrecht — Systematische Er-
lduterung des Grundgesetzes fiir die Bundesrepublik Deutsch-
land, Miinchen 2015, 617. ; Klaus Schlaich ,,Die Funktionen
des Bundesprésidenten im Verfassungsgefiige®, Handbuch
des Staatsrechts der Bundesrepublik Deutschland II, Heidel-
berg 1987, 579 — 580. ; Herman Mangoldt, Fridrich Klein,
Christian Starck, Kommentar zum Grundgesetz, Miinchen
2005, 1408.
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activism” during his first term, but stopped ha-
ving such aspirations during his second term,
thus tracing the practice that will be continued
by all future presidents of Hungary.’

After the adoption of the transitional, the
so-called. “Small Constitution” in Poland,
the first president of this country (Prezydent
Rzeczypospolitej Polskiej) was Lech Walgsa,
former leader of the independent union “Soli-
darity” (Solidarnosc). At that time, he actually
already held this position for two years, before
the adoption of the Small Constitution. Thou-
gh the characteristics of this Constitution were
such that they provided for a balanced relati-
onship between the powers, political circum-
stances (primarily highly fragmented parlia-
ment) were such that they favored aspirations
to strengthen the function of president. The
parliament in which as many as 29 political
groups had representatives (out of which the
strongest won only 14 percent of the votes),
could not be an adequate counterweight to the
president, so Lech Walgsa “constantly sought
to have a decisive say in the conduct of state
policy.”°

Tensions between the president and the
prime minister were notable especially in
the sphere of international relations and de-
fense (Walgsa kept interfering when it came
to the selection of ministers from these two
departments).!! The roots of the misunderstan-
ding about the limits of the president’s power
date back to before the adoption of the Small
Constitution. The literature points out that the
origin of the problem lies in the fact that in

° Philipp Koker, Veto et peto: Patterns of Presidential Ac-
tivism in Central and Eastern Europe, (doctoral dissertation
- University College London), London 2015, 227.

10 Darko Simovié, Polupredsednicki sistem, Beograd
2008. 255.

I Piotr Sula, Agnieszka Szumigalska, ,,The Guardian of
the Chandelier or a Powerful Statesman? The Historical, Cul-
tural and Legislative Determinants of the Political Role of the
President of Poland“, Presidents above Parties? Presidents
in Central and Eastern Europe, Their Formal Competencies
and Informal Power, Brno 2013, 113. and Mirjana Kasapovic,
Parliamentarism and Presidentialism in Eastern Europe, Poli-
ticka misao, 5/1996, 132.

1990, when Lech Walgsa was elected presi-
dent, the norms governing this function were
deliberately left unclear so that they could be
interpreted in accordance with political needs.
As we will see, a very similar situation happe-
ned in Serbia in the same year.'?

In addition to (mis)using rather vague re-
gulations, the absence of constitutional cus-
toms and still undeveloped democratic culture
in order to expand the scope of his political
power, the Polish president also openly threa-
tened with unconstitutional actions. For exam-
ple, when he vetoed the proposal to amend the
Polish Criminal Code (which provided for the
decriminalization of abortion) in 1994, he pu-
blicly stated that he would refuse to sign such
a law, even if it was re-voted in the parliament
(what would be his obligation by the Consti-
tution). However, the constitutionally required
high majority of 2/3 of the deputies was not
reached in re-vote, and the threat of unconsti-
tutional actions of the president was no longer
relevant.!® It remains however as a testimony
to the perception of the presidency at one po-
int.

The phenomenon that (after the fall of au-
thoritarian regimes) the new rulers examine
the limits of their constitutional powers was
widespread in the former communist states.
The same thing was happening in Russia it-
self, with the difference that there the pre-
sident openly insisted on broad and strong
powers when writing the Constitution.'* In
other words, it was not necessary to use “back
doors” and extensively interpret the reduced
constitutional framework, because it was ini-
tially built for “superpresidentialism”, as de-
scribed at the time by some Western authors,
such as Steven Holmes. In his paper, he cites

12 John Elster, Bargaining over the Presidency, East Euro-
pean Constitutional Review, 1/1994, 96.

13 George Sanford, Democratic Government in Poland —
Constitutional Politics since 1989, London 2002, 141.

4 For more on the circumstances of the adoption of this
Constitution, see: Lee Kendall Metcalf, Presidential Power in
the Russian Constitution, Journal of Transnational Law and
Policy, 1/1996, 126 — 134.
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the president of Russian President Boris Yelt-
sin, who had a comment on this topic shortly
before the adoption of the Constitution: ,,I will
not deny that the powers of the president ou-
tlined in the draft are considerable. What do
you expect? How can we rely on Parliament
and Parliament alone in a country that is used
to czars or ’leaders’, in a country that does
not have well defined interest groups, where
normal parties are only now being formed, in
a country with very low executive discipline
and with wide-spread legal nihilism? In half a
year, people will demand a dictator*."?

Very similar views were shared in Serbia as
well, even within moderate scholarly circles:
»A weak president, subordinate to the Parli-
ament, with radically limited authority, is a
concept that seems to be in opposition to our
constitutional tradition, to comparative expe-
rience of similar countries.*'®

The transition and the “returning” to the
paths of liberal-democratic constitutionalism
was a challenge for all countries of the former
Eastern bloc, but not to the same extent, due
to historical circumstances and the immanent
characteristics of cultural heritage. The tran-
sition to a market economy, the inviolability
of private property, political freedom - were
only some of the challenges for the countries
of the former Eastern bloc. In scholarly cir-
cles it is sometimes stated that the countries
of Protestant and Catholic spiritual tradition
such as the Czech Republic, Slovenia, Croa-
tia or East Germany ,,have experienced relati-
vely successful transitions from communism
to market economies — and they were histo-
rically shaped by the Protestant or Roman
Catholic religious traditions, rather than by
Orthodox tradition“."” This only somewhat

15 Steven Holmes, Superpresidentialism and its Problems,
East European Constitutional Review, 1/1994, 125.

16 Olivera Vucié, Position and Functions of State Sove-
reign (Head of State), Facta Universitatis, 2/2004, 44.

17 Ronald Inglehart “East European value systems in glo-
bal perspective”, Democracy and Political Culture in Eastern
Europe (ed. Hans-Dieter Klingemann, Dieter Fuchs and Jan
Zielonka), New York, 2006, 73.
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correlates to the results of the research about
the relation of traditional vs. secular-rational
values.'® Protestants find themselves in the
first place, but Orthodox take the third pla-
ce, right in front of predominantly Catholic
cultural regions. Therefore, the wider histori-
cal scope is to be taken into consideration in
order to determine the obstacles and means
for their overcoming. Also, when it comes to
the Republic of Serbia (and parts of the regi-
on as well), it is important not to ignore the
fact that a whole decade after the fall of the
Berlin Wall was marked by instability, war
and economic crisis. Only after 2000, after
the political changes and the onset of relative
stability (primarily in the international con-
text), the transition processes in Serbia began
somewhat to speed up and gain traction. Be-
cause of these reasons as well, Serbia was be-
hind many other countries of the former Eas-
tern bloc. The progress of democratic culture
required, above all, stability.

The level of general political and democra-
tic culture significantly affects the scope and
quality of the necessary constitutional and
normative actions, in order to achieve the hi-
ghest possible degree of democracy in society.
In principle, the higher the level of political
culture in one society that strives for demo-
cracy, the less the need for detailed normative
regulation of political life. The long, unbroken
tradition of aiming for democracy will, as a
rule, generate constitutional customs and the
socio-political climate in which the following
of those customs is simply implied. In young
democracies, especially those that have histo-
rically only recently emerged from some kind
of authoritarian regime (and particularly if such
a regime has been in force for a long time), it
will generally be the opposite — “everything
that is not explicitly forbidden” will be consi-
dered as allowed. The evolution of democratic
culture therefore inevitably requires time, con-
tinuity of stability. Serbia still has a long way

18 Ibid. 74.
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to go in this regard, which can be easily be
noticed by observing its political life.

Constitutional and factual position of the
President of the Republic of Serbia

When it comes to the position of the pre-
sident in the Serbian constitutional order, the
basic paradox and the key word is - constitu-
tionalized unpredictability. This implies that
in a completely identical constitutional and
legal framework, depending on the existence
of certain political circumstances, the role of
the president can manifest itself almost as a
mere ceremonial function, or as a central poli-
tical position that de facto represents the cen-
ter of political power and decision-making. In
Serbian literature, within the analysis of the
“development of the institution of the Pre-
sident of the Republic of Serbia” from 1990
onwards, Serbian presidents encounter contra-
dictory qualifications where they are characte-
rized as “passive” or “omnipotent” president,
“constitutional president” or “very powerful
president”.”” It is interesting that President
Boris Tadi¢ was considered “passive” in the
first term, and “omnipotent” president of the
Republic in the second, in one and the same
constitutional framework. Does that mean that
the Serbian constitutional framework is actu-
ally such that it foresees a weak president, and
that all those “omnipotent” presidents actually
violate it? The answer to that question is nega-
tive - it is not a question of violating the Con-
stitution, but of two essential problems that in
combination lead to such phenomena, quite
legally. The first is the lack of a constitutio-
nal tradition and the immaturity of democratic
culture, and the second is inadequate regula-
tions whose creators (un)intentionally did not
take into account the first two factors.

The leading relevant literature in Serbia
most often points out that in Serbia “constitu-

1 Porde Markovi¢, ,,Nacin izbora predsednika Republike
Srbije*, Predsednik Republike i Ustav, Beograd 2018, 131.

tional customs do not even exist in traces”, and
that “constitutional practice, if it can be talked
about, is fragile”.?° It is emphasized that “the
only constitutional custom could most likely
have been established if the current president,
Aleksandar Vuci¢, had done the same as his
predecessor when he took office - Tomislav
Nikoli¢ resigned from the position of political
party president in 2012, and Aleksandar Vu-
¢i¢ did not do the same”.?! The current presi-
dent did not do that because his predecessor
paid a high political price for doing so, and he
did not want to repeat the same mistake. The
doctrine points out: “The political collapse of
Tomislav Nikoli¢ was an important message
to every subsequent candidate for the presi-
dency, because it became clear that there is no
real political power without the support of the
ruling political party. Hence, instead of impro-
ving the political culture and strengthening
the principles of constitutionality, Serbia took
a step back in 2017.”* The attempt to establish
the first constitutional custom came too early,
when the political climate and the general le-
vel of achieved political culture are taken into
account.

In the atmosphere of extensive political
conflicts, after the adoption of the Constitution
in 1990, wide-range criticism of the position
of the President of the Republic immediately
started within the scholarly and general public.
The assessments ranged from the perception of
the presidential function as “a weak one”, up
to the claims that the president has extremely
strong powers established by the Constitution.
,»This criticism had commenced not only on
the day of its coming into force, the day its
solutions were brought to life, but rather as

20 Vladan Petrov, ,,Predgovor — Ustav po meri predsednika
i predsednik po meri ustava?*, Predsednik Republike i Ustav,
Beograd 2018, 8.

2! Vladan Petrov, ,,O nekim ops§tim mestima i poimanju
sistema vlasti uopste i u Republici Srbiji”, Parlamentarizam u
Srbiji, Sarajevo 2018, 17.

22 Darko Simovié, ,,Kako do neutralne moderatorne vlasti
predsednika Republike Srbije?, Predsednik i Ustav, Beograd
2018, 39.

Ne 2, 2021



Miroslav DJORDJEVIC

CONSTITUTIONAL BOUNDARIES OF PRESIDENTIAL POWER AND GENERAL LEVEL OF POLITICAL CULTURE. THE CASE OF SERBIA

of the day in which its writing started, which
means the critique was not so much aimed at
the solutions, but at the way in which its adop-
tion was decided, and, foremost, at those ad-
opting it. Therefore, the original criticism was
much more political than legal in nature, and
the purpose of such endeavors was much more
political, than legal.”?* There were few objec-
tive assessments of the role of the president in
that period. ,,The impression remains that the
question of the President of the Republic has
been that principal target of such attacks more
for non-constitutional than for constitutional
reasons, and more for supposed and possible
than for realistic and actually conducted Con-
stitutional actions.***

The Constitution of Serbia from 1990, as
well as the Constitution from 2006 (in force),
envisage a kind of semi-presidential system,
in which the President of the Republic is elec-
ted directly by the people and in which there
is no institute of counter signature for his acts.
On the other hand, the scope of his constitutio-
nally given powers is not too wide, and for the
most part not even executive in nature. There
are some differences between these constituti-
ons when it comes to the function of the Pre-
sident of the Republic. In the current Consti-
tution, the presidential powers are somewhat
reduced compared to the previous one, but the
President also got some powers that he did
not have before, since the 1990 Constitution
was not written for an independent state but
a member of the federation (Serbia was part
of Yugoslavia). According to the current con-
stitutional framework, the President of Serbia
“expresses the state unity of the Republic of
Serbia”?, represents the Republic in the coun-
try and abroad, proposes a candidate for Pri-
me Minister, promulgates laws and has other
classical powers of the President in the parli-
amentary system (presidential veto, the right

2 Olivera Vucic, 42.
24 Ibid.
25 Ustav ¢l. 111.
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to appoint and recall ambassadors, etc.).?® The
President also commands the Army and appo-
ints, promotes and dismisses Army officers.
He is elected directly for a term of 5 years and
no one can be elected to this position more
than twice.

It is clear, therefore, that this is a function
of extremely high legitimacy, but not of par-
ticularly high political potency (if only that
what the Constitution states as the powers of
the president is taken into consideration). The
constitutional formulations lead to the conclu-
sion that the weight of political power in the
Serbian constitutional order is in the position
of prime minister. However, the “problem” ari-
ses not due to what is written in the Constitu-
tion, but due to the absence of what should be
written (and is missing), and that is the issue
of incompatibility of the incumbent President
and retention of membership and leadership
position in the political party from which he
or she comes.

The ban on retaining membership and le-
adership in a political party is not prohibited
by the Constitution for the president of the
Republic (as is the case, for example, in ne-
ighboring Croatia - also a country with a se-
mi-presidential system of government?’). Such
prohibition does not exist in the relevant laws
either. The Constitution of the Republic of Ser-
bia only states that “the President of the Repu-
blic may not perform another public function
or professional activity.” Is the position of
the president of the political party a “public
function” or a “professional activity”? Any
dilemma on this issue was ceased to exist in
2004 with the adoption of the Law on the Pre-
vention of Conflicts of Interest in the Exercise
of Public Functions. This law defines the term
“public office”, not including the president of
the party or any other function in a political
party. Four years later, the term “public office”
was redefined with the adoption of the Law on

¢ Ustav ¢l. 112 para. 1.
27 Constitution of the Republic of Croatia, art. 96
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the Anti-Corruption Agency®® (came into for-
ce in 2010), but positions in a political party
did not fall under this term again.?* Therefore,
the prevailing view in Serbian literature today
is that “when you look at the concepts of pu-
blic office, professional activity, it is clear that
membership or a leading position in a political
party is neither a public function nor a profes-
sional activity — hence there is no incompati-
bility with the function of the president of the
Republic.”°

After the adoption of the 1990 Constituti-
on, opponents of Slobodan Milosevi¢’s regime
(who was the first president of Serbia after the
fall / transformation of the communist regi-
me) pointed out that “in essence, constitutio-
nal decisions on the President of the Republic
(according to the 1990 Constitution — M.D.),
his powers and relations with the National As-
sembly, pave the way for the establishment of
a personal government shrouded in a veil of a
kind of parliamentary-presidential system.”!
The key part here is “paving the way”, there-
fore, creating opportunities that may, but do
not necessarily have to (depend on a number
of factors) lead to the possibility for the con-
centration of power. In that sense, the Serbian
doctrine points out the importance of “the per-
sonal authority of the head of state, the stren-
gth of the party apparatus under his control
and plebiscite support.”* In other words, if
the President of the Republic is also the leader
(president) of a party with broad and strong
support in parliament, there is the possibility

2 Law on the Anti-Corruption Agency, Official Gazette
RS 97/2008, 53/2010, 66/2011 — decision of the CC, 67/2013
— decision of the CC, 112/2013 — authentic interpretation,
8/2015 — decision of the CC 88/2019.

¥ Dejan Mili¢, ,,Da li su inkompatibilne funkcije Sefa
drzave i predsednika politi¢ke stranke? Ustavnopravni polozaj
predsednika Republike Srbije®, Parlamentarizam u Srbiji, Sa-
rajevo 2018, 240 — 243.

30 Milos Stani¢, ,,Nespojivost funkcije predsednika drzave
sa ¢lanstvom i vodstvom u politickoj stranci — primer Srbije*,
Parlamentarizam u Srbiji, Sarajevo 2018, 200.

3 Pavle Nikoli¢, Institucija predsednika Republike i pro-
masaji i nedorecenosti Ustava Republike Srbije od 1990., 4r-
hiv za pravne i drustvene nauke, 2-3/1991, 290 — 291.

32 Dragan Stojanovi¢, Ustavno pravo, Ni§ 2006, 323.

of concentration of power by essentially re-
moving the decision-making process out of
the institutions (using political party power-
leavers). Decisions are reached elsewhere and
then merely implemented through the institu-
tions. However, if cohabitation is taking place,
or if the President of the Republic is not also
the leader of his party, this possibility does not
exist. All of the Serbian presidents who had
been in a position to legally de facto concen-
trate far more effective power than “constitu-
tionally expected”, seized the opportunity and
did so.

A kind of confirmation that this “small
door” mechanism for the concentration of
power was not a matter of omission, but that
it was made on purpose, is primarily a circum-
stance that it was not removed by the adoption
of the current Constitution from 2006, becau-
se such potential obviously suited the elites.
Also, a kind of recognition comes from the pen
of one of the creators of the Constitution from
1990, prof. Dr. Ratko Markovi¢, who wrote
that the Serbian Constitution “was not built on
the outlines of either the parliamentary or se-
mi-presidential system, but on the unique, and
already past historical circumstances in Serbia
in the early 1990s. Back then, from self-go-
verning socialism, we formally and institutio-
nally entered the regime of parliamentary de-
mocracy with the newly formed economic and
political institutes that follow it. After half a
century of their non-existence, political parties
were re-formed in Serbia. A pure parliamen-
tary government in which the government is
on a seesaw - standing up when it has a parli-
amentary majority, falling down when it is left
without it - would mean a great danger to the
stability of the newly introduced institutions
and the new political system. The conscious-
ness of the citizens, accustomed to the same
center of power for almost half a century, also
wanted to know where the seat of power is in
the new order. That is why they resorted to one
constitutional trick. The President of the Repu-
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blic is foreseen to be almost untouchable (ir-
revocable) during his constitutional mandate,
but with little executive power. The focus was
on his direct election, because such a choice
of an innocuous organ creates the illusion that
he has the greatest power. There is no consti-
tutional institution that cannot be abused in
practice and thus betray its purpose, so it was
the same with the institution of the President
of the Republic.”* The motives were there-
fore somewhat similar to those expressed by
Boris Yeltsin in Russia at the time. The mode
of realization, as we have seen, was however
somewhat different.

The fact that leaving the position of leader
of a political party after assuming the office
of the President of the Republic is not illegal,
but allowed, in combination with the lessons
of political life in Serbia as the one that has
been served to the former President Tomislav
Nikoli¢ mean that nothing will change, un-
less constitutional-normative intervention that
would unequivocally prohibit the retention of
party membership by the President of the Re-
public takes place. An alternative to this is to
wait for a longer period of time in which the
maturation of political and democratic culture
would lead to this circumstance not anymore
being decisive.

Finally, in the periods when the concentra-
tion of effective power in the hands of the pre-
sident occurs, it has its consequences in terms
of metamorphosis/distortion of particular pre-
sidential powers. For example, the classical
presidential power of presidential veto (which
in Serbia includes both political and constitu-
tional veto) changes primarily in its political
part. Since it no longer serves to control the
expediency of the legislative activity of the
parliament, the presidential veto sometimes
becomes a kind of a “public opinion test” for
certain policies. A particular solution is placed
in the form of a proposal of the government,

3 Ratko Markovi¢, Ka budu¢em Ustavu Srbije, Srpska
politicka misao, posebno izdanje (2017), 267.
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and then it is voted upon in the parliament. If
there is a severe negative reaction from the ge-
neral public, the president vetoes the bill and
thus retains political points.**

Great expectations and harsh reality

In Serbia, when it comes to interpretation
of constitutional regulations (even in scholarly
circles), the comprehension of reality (“what
is”) and well-intentioned projections of “what
we think it should be” are sometimes mixed
and twisted. Constitutional interpretations,
which often do not have a clear basis in the
Constitution itself, are drawn on the basis of
the concept of the constitutional identity and
the spirit of the Serbian Constitution. In prin-
ciple, it is true that “constitutional culture im-
plies consistent respect for the constitution,
not only its explicit written word, but also its
spirit, and even the unwritten rules of modern
constitutionalism.”** However, due to the ab-
sence, or perhaps better said, the immaturity
of political and constitutional culture, the ex-
pectations for the following of the “spirit and
unwritten constitution” are unrealistic and in
the field of practical application — totally ar-
bitrary. “The spirit of the Constitution”, in the
conditions of the present level of democratic
culture in Serbia, consists simply and only out
of that what was written in the Constitution
and (still) nothing more.

In the constitutional judiciary context, this
is explained in the literature as follows: “The
Constitutional Court finds, and then protects
the objective meaning of constitutional norms,
regardless of the will of its creator.” Interpre-
tation must be oriented towards determining
the objective linguistic meaning of consti-
tutional norms, but also taking into account

3* This happened several times, for example, during the
term of President Slobodan MiloSevi¢, when he vetoed a law
that was passed by the parliamentary majority, which was un-
der his control. — Presidential veto on public company ,,Poli-
tika* from 1992.

3 Darko Simovié, ,,Uzroci prezidencijalizovanja parla-
mentarizma i dometi ustavnog inzenjeringa u Republici Srbi-
Ji, Parlamentarizam u Srbiji, Sarajevo 2018, 74.
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their goal and place in the entire constitutional
system. Subjective interpretive methods have
significance only to the extent that they con-
firm objective linguistic meaning. Attempts to
reveal the meaning of the constitution only by
establishing its ‘spirit’ (even when it is sou-
ght in the history of constitutional norms) are
too uncertain, because they are based on sub-
jective interpretation. The ‘exact’ meaning of
the notion ‘spirit of the constitution’ cannot be
reliably established, in order to achieve imme-
diate constitutional judicial protection. This
does not mean, however, that the constituti-
onal court must necessarily recognize consti-
tutional norms only as their narrowest verbal
meaning.”

Unfortunately, Serbia does not have a cle-
arly defined constitutional identity yet. On the
contrary - unpredictability and “incomplete-
ness” is an immanent characteristic of the or-
der itself, in the way in which it is organized
currently, as well as in the last 30 years. “For
none of the previous presidents, the central
problem was that he institutionally undertook
an action for which he was not authorized.
On the contrary, the mechanism is extremely
simple - as a person of high legitimacy, who
controls the parliamentary majority through a
party leadership through a party position, it is
enough to “recommend” or “suggest” a certa-
in solution and it will be implemented. There
is no constitutional mechanism that can stop
him from expressing his opinion (nor should it
exist), but that opinion in this case has a spe-
cial weight due to the party function, which
he or she is allowed to retain. This also does
not violate the article of the Constitution whi-
ch stipulates that ‘political parties may not
directly exercise power, nor subordinate it to
themselves’ (Art. 5 Para. 4), because there is
no direct exercise of power - everything still
goes through institutions, but the actual cen-

3¢ Dragan Stojanovi¢, ,,Premise ustavne kontrole prava i
njihovo ostvarivanje u praksi Ustavnog suda Srbije, Uloga i
znacaj Ustavnog suda u ocuvanju vladavine prava, Beograd
2013, 116.

ter of decision making is displaced (which is
practically impossible to prove). From 1990
onwards, the constitutional order in Serbia is
inconsistent and the function of the president
is unpredictable in its real strength. That sho-
uld definitely change in the future.”’

One could raise the question — why is the
accumulation of leadership position and spe-
cifically presidential function a decisive factor
for the metamorphosis of the system of gover-
nment in the Republic of Serbia. The reasons
are complex, but can be reduced to several
basic factors. First of all, Serbia is a country
of authoritarian political heritage, and the pre-
sident is a figure of high legitimacy due to the
direct way of election. These two factors, just
like in Russia, contribute to the visibility of
the president and his strength in the eyes of the
general public. Secondly, the electoral system
in Serbia is such that elections are largely de-
personalized. Important roles in political life,
in the eyes of the citizens, are played either by
parties as such or more often - their leaders.
A depersonalized electoral system implies that
when electing deputies, citizens are usually
guided by the image and policy of party lea-
ders, which then makes it easier for them to
manage the use of party instruments. Finally,
it should be pointed out that the global pheno-
menon of the crisis of parliamentarism as such
is also present in Serbia and due to the previo-
usly listed factors - it is comparatively taking
on greater proportions.

Finally, it must be noted that the expecta-
tions of both the general and professional pu-
blic on all these issues may be too high due
to the specifics of the age in which we live.
Namely, the world has never been smaller, the
simple trip to some far more democratically
and constitutionally developed country of the
West can be organized and undertaken with
unprecedented simplicity when the wider his-

37 Miroslav Dordevi¢, Presidential Veto Power, (doctoral
dissertation — Faculty of Law University of Belgrade), Bel-
grade 2020, 173.
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torical scope is taken into consideration. The
means of modern communication also allow
for much clearer insight into those societies,
like never before. An individual in a country
like Serbia, which is burdened with historical
heritage, may wonder why such a type of con-
stitutional and democratic organization cannot
simply be established. The reasons lie in the
fact that human consciousness does not deve-
lop or change at the speed at which the tech-
nological progress does. The development of
political and democratic culture requires time.
The new generations will eventually perceive
some of the acquired freedoms as something
that is “normal” and take them for granted.
This however does not mean that the passage
of time alone is sufficient. Careful measured
baby steps in the direction of the desired goal
are necessary. In this process, all the factors
shaping the political life and culture in the
country must play an active role - the voters
themselves, as well as all active political and
political factors in the broadest sense, which
includes public office holders, political parties
and their activists, NGOs, various other civil
society organizations (which can also be infor-
mal politically profiled groups), media, etc.

Conclusions

Today, the Republic of Serbia is facing
challenges on its path to developing demo-
cracy — the same or similar ones as those that
were overcome decades or even centuries ago
by the more developed countries of the West.
The consequence of the historical legacy and
decades of authoritarian constitutionalism is,
among other things, that the level of democratic
culture and the quality of political culture are
still relatively low. Due to these circumstances,
as well as inadequate constitutional regulation
in Serbia, there is a distortion of constitutional
solutions that successfully exist in countries
with a longer democratic tradition. In parallel
with the strengthening of the processes leading
to the maturation of political, democratic and
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constitutional culture in the country, we sho-
uld strive for constitutional and legal solutions
that respect the reality of the current situation
and pave the way for progress with their pro-
visions. The regulation of the powers of the
President of the Republic is one of those areas
in which the discrepancy between the proclai-
med and the real is highly visible and leads to
the deformation of the principle of separation
of powers, formally observed — in full accor-
dance with the Constitution and relevant laws.
As a temporary solution, which could speed
things up in this sense, we should strive to ban
the accumulation of membership in a political
party and the function of the President of the
Republic, as has been done, for example, in
Croatia. Such a reform, perhaps paradoxically,
can only be carried out by a strong government
with a long-term vision, because in addition
to changing the Constitution, it also requires
a broad social consensus. After successful and
pro futuro very important recent constitutio-
nal revision in domain of judiciary, politically
speaking, it seems that the potential for such a
key structural reform exists right now, and this
opportunity should not be missed.
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