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The right to freedom of expression and information is guaranteed by Article 10 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) in all member
states of the Council of Europe. The case law of the European Court of Human Rights (ECHR) ap-
plying Article 10 must be considered an international standard of authority on the protection of this
human right, including the right to express, transmit and receive opinions and information without the
interference of public authorities. Freedom of expression is one of the most cherished constitutional
rights in democracies. Freedom of expression affects every aspect of our social and political system
and receives explicit and implicit protection in every modern democratic constitution. Moreover, it is
frequently mentioned in public discourse and has inspired an impressive volume of legal and philo-
sophical literature. Since its inclusion in Article 19 of the Universal Declaration of Human Rights,
the right to freedom of opinion and expression has been protected in all relevant international human
rights treaties. In international law, the freedom to express opinions and ideas is considered essential
both at the individual level, insofar as it contributes to the full development of a person, and being a
cornerstone of a democratic society.

Keywords: freedom of speech, constitutional freedom, fundamental right, Republic of Moldova,
Transnistria.

LIBERTATEA DE EXPRIMARE CA DREPT FUNDAMENTAL iN CONTEXTUL
SITUATIONAL AL REPUBLICII MOLDOVA SI TRANSNISTRIA

Dreptul la libertatea de exprimare si informare este garantat de articolul10 din Conventia europeand
pentru protectia drepturilor omului si a libertatilor fundamentale (CEDQO) in toate statele membre
ale Consiliului Europei. Jurisprudenta Curtii Europene a Drepturilor Omului (CEDO), care aplica
articolul 10, trebuie consideratd un standard international de autoritate cu privire la protectia acestui
drept al omului, inclusiv dreptul de a exprima, transmite i primi opinii i informatii fara interferenta
autoritatilor publice. Libertatea de exprimare se numard printre cele mai pretuite drepturi constitutionale
din democratii.Libertatea de exprimare atinge fiecare aspect al sistemului nostru social si politic §i
primeste protectie explicita si implicita in fiecare constitutie democratica moderna. Mai mult, este
frecvent mentionata in discursul public si a inspirat un volum impundtor de literaturd juridica si filosofica.
De la includerea sa in articolul 19 din Declaratia universala a drepturilor omului, dreptul la libertatea
de opinie si de exprimare a fost protejat in toate tratatele internationale relevante privind drepturile
omului. In dreptul international, libertatea de a exprima opinii si idei este consideratd esentiald atdt la
nivel individual, in masura in care contribuie la dezvoltarea deplind a unei persoane si fiind o piatra
de temelie a societdtii democratice.

Cuvinte-cheie: libertate de exprimare, libertate constitutionald, drept fundamental, Republica
Moldova, Transnistria.
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LA LIBERTE D’EXPRESSION EN TANT QUE DROIT FONDAMENTAL DANS LE
CONTEXTE SITUATIONNEL DE LA REPUBLIQUE DE MOLDOVA ET DE LA
TRANSNISTRIE

Le droit a la liberté d’expression et d’information est garanti par [’article 10 de la Convention
européenne de sauvegarde des droits de I’homme et des libertés fondamentales (CEDH) dans tous les
états membres du Conseil de I’Europe. La jurisprudence de la Cour Européenne des Droits de [’Homme
(CEDH), appliquant!’article 10, doit étre considérée comme une norme internationale d’autoritéence
qui concerne la protection de ce droit de I’homme, y compris le droit d’exprimer, de transmettre et de
recevoir des opinions et des informations sans ingérence des autorités publiques. La liberté d’expression
est ['un des droits constitutionnels les plus chers dans les déemocraties.

La liberté d’expression touche tous les aspects de notre systeme social et politique et bénéficie d une
protection explicite et implicite dans toute constitution démocratique moderne. De plus, il est fréequemment
mentionné dans le discours public et a inspiré un volume imposant de littérature juridique et philosophique.
Depuis son inclusion dans [’article 19 de la Déclaration universelle des droits de [’homme, le droit a la
liberté d’opinion et d’expression est protégé dans tous les traités internationaux pertinents relatifs aux
droits de [’homme. En droit international, la liberté d’exprimer des opinions et des idées est considérée
comme essentielle a la fois au niveau individuel, dans la mesure ou elle contribue au plein développement
d’une personne et constitue une pierre angulaire de la société démocratique.

Mots-clés: liberté d’expression, liberté constitutionnelle, droit fondamental, République de Moldova,
Transnistrie.

CBOBOJA CJIOBA KAK ®YHJIAMEHTAJIBHOE ITPABO B CUTYALIUOHHOM
KOHTEKCTE PECITYBJIMKHU MOJIIOBA U ITPUJTHECTPOBbSI

Ilpaso na c60600y evipasicenusi MHeHull U uHGopmayuu capanmupyemcs cmamoeii 10 Esponetickoil
KOHGEeHYUU 0 3auume npas yenosexa u ocHosHuix ¢80600 (EKIIY) 6o ecex eocydapcmeax-unenax Co-
sema Egponwl. [Ipeyedenmnoe npaso Esponetickozo cyoa no npasam yenogexa (ECIIH), npumensiowee
cmamwio 10, 00MAHCHO pAcCMampusamvCs Kax MeicOyHapoOHblLil CManoapm e1acmu 8 001ACmu 3auumbyl
9MO20 NPasa 4enosexa, 6KAIYAs NPABO GbIPANCAMD, NEPedasams U NOAYHAMb MHEHUs U UHGOpMayuio
be3 emewamenscmea 2ocyoapcmeenivix opeanos. Ceo600a blpasjiceHusi MHeHUs - 00OHO U3 Haubonee
BAICHBIX KOHCMUMYYUOHHBIX NPA8 6 demokpamudeckux cmpanax. C60600a 6bipadicenuss MHeHUs 6ausem
Ha 6ce acnekmul Hauleli COYUANbHOU U NOAUMULECKOU CUCTNeMbL U NOTYUaem NPAMYIO U KOCBEHHYIO 3a-
WUmy 8 Kaxicool co8peMeHHol 0eMoKpamuieckol Koncmumyyuu. bonee moeo, ona yacmo ynomunaemcsi
6 NYONUYHOM OUCKYPCe U NOCTYIHCULA 80OXHOBEHUEM O/ CO30AHUSL BHYUWUMETbHO20 00beMa Npaeosoll U
Gunocoghcrou numepamypuoi. C mMomenma exmovenust ¢ cmamoio 19 Beceobuyeli Oexnapayuu npag ueino-
6eKa Npago HaA 60000y MHEHULL U UX CB0O0OHOE GbIPAICEHUE 3AUWUULAEHICI B0 6CEX COOMBEMCMEYIOUUX
MEANCOYHAPOOHBIX 002080PAX NO NPABAM YeN08eKA. B MeacIyHapooHoMm npase c60600a 8blPAdICEHUsL MHEHULL
U udell cuumaemcs 6aMHCHOU KAk HA UHOUBUOIYATLHOM YPOGHE, NOCKOIbKY OHA CROCOOCMEYem NOTHOMY
Ppazeumuio 4enosexa, max u AeIsAemcs Kpaey20ibHblM KAMHeM 0eMOKpamu4ecko2o obujecmaa.

Knroueswle cnosa: c60600a ciosa, KOHCmMumyyuorHas c60600a, ochosHuvle npasa, Pecnyonuxa Mon-
oosa, [Ipuonecmposywe.

The actuality and importance of the theme

Constitutional democracy is a way of
organizing relations between government
and individuals inside national states. It is
essentially characterized by the acceptance
of a written or unwritten constitution that
performs as a higher law and guarantees even
against governmental powers certain human
rights that, according to historical and rational

agreement, people may never be deprived of,
such as life, freedom, property, equality, due
process and vote. Freedom of speech is prob-
ably the brightest star in the constellation of
constitutional rights.

In a first approach, freedom of speech could
be defined as a principle according to which
individuals must have the liberty to hold and
express ideas through oral language and writ-
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ing, symbolic gestures or images, in any plat-
form and concerning a variety of matters, from
politics to religion, economy to history, without
fearing or suffering censorship or punishment.
However, despite of what this broad concept
might suggest, freedom of speech is not con-
ceived anywhere as a right that grants protection
to everything that can be uttered. In free speech
legal doctrine, for instance, “the most stringent
protection of free speech would not protect a
man in falsely shouting fire in a theatre and
causing a panic”. This old sentence expresses a
view that remains as one of the most powerful
in free speech thinking and ruling everywhere:
freedom of speech is limited; it does not cover
all kinds of speech.

The right to freeexpressionis one of the main
fundamental human rights. Consecrated in the
Constitution of the Republic of Moldova, it
explains on the one hand the importance of ap-
plication as a mean of guaranteeing the expres-
sion of opinion and involvement of civil society
in the legal evolution of the state, and on the
other hand evokes the qualitative expression of
defending citizens’ rights and freedoms.

The actuality of the approached subject
also lies in the fact that by constitutionalizing
the right to freeexpression, at least two main
goals are achieved: firstly, the right of citizens
to freely express their personal opinions is
guaranteed;secondly, the citizen who resorts to
this possibility, is protected by the constitutional
norm, against any acts of persecution, sanction-
ing and punishment for his opinions expressed
according to the law.

Free speech is commonly thought to promote
democracy. Democracy rests on the principle
of self-government, whereby political decisions
ultimately belong to citizens either directly
or through representatives. In the logic of the
system, freedom of speech fulfills central
functions, such as allowing voters to make
informed choices in elections. Also, thanks to
freedom of speech, people can influence public
policies, and authorities are subject to criticism
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that may lead to their replacement. Abuse of
power and corruption can be denounced and
maybe prevented by fear of revelation. Beyond
that, conflicting interests in the community are
identified and accommodated in favor of social
stability, and individuals and minorities that
openly dissent may relieve frustrations and do
not need to use violence as an alternative to get
power, to fight government programs or to gain
attention for reformist claims. Finally, better
political deliberations should be taken with the
audience of all sides of debate.

The normative regulations, of the studies
in the field and of the incomplete fundamental
comparative analyzes confer an even more
serious connotation on the researched issue,
as the institution of the right to free expression
presupposes one of the few means of defend-
ing the citizens against state abuses. Defective
application of legal provisions in this regard
affects the interest of society as a whole.

Taking into account the citizen’s involve-
ment in the decision-making process through
the right to free expression, we express our
belief that at the moment the issue of studying
and ensuring the free expression of opinion is
of unquestionable actuality because:

- we are in a process of transition to democ-
racy, which shows that we are barely learning
what democracy is, which implicitly involves
ensuring the realization of the right to free
expression;

- the mechanism for realizing the right to
free expression is in continuous formation with
the involvement of new circumstances due to
the evolution of social life.

- the legal regulation and the realization of
the right to free expression require a perma-
nent analysis both of the legal framework in
the matter and of the practical activity of the
authorities in order to assess its efficiency and
the responsibility with which it is respected;

- the situation of power in the state and the
decrease of the citizen’s trust in the state au-
thorities became more and more accentuated,
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moment that emphasizes more and more the
need of viable solutions for the consolidation
of the trust and of the constructive dialogue
between these subjects.

Taking into account the stated moments,
we consider that the scientific investigation of
this subject is fully current, in order to eluci-
date the solutions likely to strengthen the role
of the right to petition for the development of
democracy.

Destined for the multifaceted research of the
right to free expression from the definition of
philosophical concepts to the forms of realiza-
tion it covers in all social relations, there is also
the need to substantiate unique concepts of the
institution of the right to free expression, with
the possibility of correct application. material
law through those of formal law.

The actualityof the paper derives from the
fact that in the field literature, it will bring its
additional contribution through the legal ap-
proaches performed, so it is a paper following
the implementation of scientific syntheses,
research, able to result in clear concepts, rules,
procedures, implementation based on strict
observance of legal provisions.

Scientific research methodology. The process
of investigating issues related to the constitu-
tional guarantees of freedom of expression is
based on the study of theoretical, normative-
legislative doctrinal material, the jurisdictional
experience of the ECHR, as well as the Repub-
lic of Moldova.

Regarding the methodological and theoreti-
cal-scientific support of the paper, it manifests
different research methods, such as:

a) the logical method that represents different
arguments on the deductive way;

b) the comparative method, extremely useful
in comparing the acts that regulate and guaran-
tee the freedom of expression of opinion;

c) the historical method based on revealing
the meaning of past events;

d) the sociological method that includes dif-
ferent sociological instruments;

32

e) the quantitative method that contributes
to the systematization and legislative evidence,
storage and systematization of legal scientific
information.

Using the methods highlighted above, it
was possible to study and analyze the whole
complex of issues related to the international
and national regulations of the current constitu-
tional of the Republic of Moldova on the right
to freedom of opinion and expression.

Freedom of speech is among the most cher-
ished constitutional rights in liberal democra-
cies. It is entrenched in most contemporary
constitutions as well as in international human
rights treaties. It is often classified as a “first
generation right” — a right protecting individuals
from interference by the state. It is understood
to be foundational to liberal policies either in the
sense that it is a precondition to the existence of
a liberal policy and/or that it is tightly related
to liberal values such as autonomy, dignity and
liberty. At the same time, the scope of what
constitutes speech, what speech ought to be
protected, the weight or the value attributed to
the protection of speech vis-a-vis other rights
or policy concerns, and the reasons underlying
its protection are highly controversial. These
controversies have important political and legal
implications and they are reflected in the differ-
ential protection granted to speech in different
jurisdictions. [5]

Freedom of speech, case of the Republic of
Moldova and Transnistria

The primary philosophical challenge is to
explain why (and whether) speech ought to be
protected more (or differently) than non-speech
activities. When we protect speech we privilege
speech relative to non-speech activities. The
normative debate concerning the justifications
for protecting speech also sheds light on what
counts as speech. Only communicative action
that at least potentially promotes the values
underlying the protection of speech counts as
speech. Consequently, identifying the values
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underlying the protection of speech also influ-
ences what activities count as “speech.” Thus,
at least in legal discourse, the question of what
counts as speech and what counts as protected
speech are often interrelated. To address the
normative question of why speech is protected
as well as to identify what counts as speech we
examine below.[5]

The scope of what the right to free speech
includes is of course controversial. Often
the scope of what constitutes “speech” is
influenced by normative considerations. Yet,
it is evident that the term “speech” is much
too narrow to describe all the activities that
are traditionally covered by the right to free
speech. As Schauer noted: “What is ‘speech’
in ordinary usage isnot necessarily what is
‘speech’ for purposes of the concept of free
speech” [7]. Waving a flag, wearing a button
with political symbols and producing a movie
are also protected by the right to free speech.
In contrast, there are activities that are clearly
speech (in the ordinary sense of the word) that
are not protected by the right to free speech,
such as hiring somebody to commit murder.
Often the right to free speech protects commu-
nicative activity —namely activity that conveys
ideas, expresses emotions or sentiments, or
conveys or evinces attitudes. Yet not all com-
municative activity is protected; physically
attacking a person as an expression of hatred
is not covered by the right to free speech even
if it is a communicative activity.

The special protection of speech is part of a
more general phenomenon characterizing many
rights; rights protect certain forms of behavior,
e.g., speech, religion, equality, etc. They pro-
vide, therefore, differential protection to differ-
ent activities. One of the great challenges of a
theory of rights in general and a theory justify-
ing the protection of any particular right is to
explain the reasons underlying the differential
protection of activities, all of which seem to
produce similar benefits and generate similar
harms. In the context of speech, we can ask
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why should speech and non-speech activities
which are equally autonomy enhancing (or,
more generally, equally value enhancing) be
protected differentially [4]?

Among the classical justifications for free
speech is the claim that free speech is a pre-
requisite for democracy. As the very concept of
democracy is controversial, it is to be expected
that there are several different democracy-based
arguments for free speech. Is democracy valu-
able as a procedural method on grounds of fair-
ness or equality? Or is it based on the greater
likelihood of desirable decisions to emerge
from a democratic process? If it is the former,
the desirability of free speech need not hinge
on its quality or its expected consequences. If
it is the latter, then what counts is rational or
deliberative participation (that is more likely
to result in good or desirable decisions) and
the scope of the protection of speech ought to
reflect this concern.

In order to develop democracy pluralistic
state has to provide an overview of the prin-
ciples on the basis of which it develops diverse
options and program policy of governing the
country, to organize activities transparent to
government and to all public authorities, found
its embodiment in expressing the diversity of
conceptions and opinions that are interposed
between the individual and the state in the
relations that take place between the members
of the society and various state and non- state
institutions [8, p.37 ].

Ensuring pluralism in all species it’s in par-
ticular pluralism political, 1s regulated by mul-
tiple documents and instruments international
because at base basis philosophy of pluralism
it is the very idea of freedom of the individual
in the sense politically. With the freedom policy
in her company pluralistic citizen continues
to be manifest as in -a framework pluralistic
institutionalized state [2, p.26].

Being the center of numerous controversies
and debates at level national and international,
both from the perspective of theoretical, but




REVISTA STIINTIFICA INTERNATIONALA ,,SUPREMATIA DREPTULUI”
INTERNATIONAL SCIENTIFIC JOURNAL ,SUPREMACY OF LAW”

also practical , theme achievement freely the
right to express freely the opinion, presents
a real interest , individually and collectively,
create a framework generous the discussion
also involves the need to clarify the report with
other rights or interests fundamental belonging
authorities national or individuals [6, p.44].

Freedom of expression of opinion is a right
integrator, a right generator, which generates
and other rights and freedoms are inextricably
linked with each other and there only in whole.
In this sense, are the relevant statements of
Frederic Sudre who believes that freedom of
expression of opinion is both a right in itself
and an as indispensable or injurious to the
realization of other rights (freedom of speech
is indispensable freedom of assembly, but may
bring prejudice to the right to life private); both
a right individual that takes the freedom spirit
of each person, and a law convivial, allowing
communication with others [8, p. 351].

The subjective right is the prerogative, con-
ferred by law in virtue of which the holder of
the right can and sometimes even must, to carry
out a certain conduct and to ask others conduct
a conduct proper law of his, under the sanction
provided by law, in order to capitalize the inter-
est staff directly, born and actual, legitimate and
legally protected, the agreement with interest
general and the rules of social coexistence [3,
p-136].

Article 8 of the Constitution of the Republic
of Moldova sets available through which un-
dertakes to comply strictly and in good faith the
obligations that in return the treaties to which
it is part, and regulation of constitutional of
Article 32 guarantees all member states the
right to free expression of opinion.

Limits the exercise of the right to freedom of
opinion and expression specifying -the fact well
known that any right ends there where begin
the rights of others. We attribute this sentence
full legal quality, because, really, every holder
of rights and freedoms has obligations, both in
terms of legal, and morally to exercise rights in

such a way that it should not to affect the rights
and freedoms of others. Being disseminated in
the public, it is normal that freedom of expres-
sion should be subject to some limitations of
the freedoms of others and the needs of defense
of the public interest [3, p. 24].

Organizing policy of any social human com-
munity gives rise to a complex variety of rela-
tionships between governors and the governed,
to which regulation by rules has as objective
to ensure a harmonization of interests, specific
to different socio-professional categories, and
exclusion ofpotential conflicts generated by
the violation of rights and legitimate interests
of citizens. No society can claim that has not
failed to totally meet the full requirements of
group or personal interests of people and to
prevent abuses of the public administration,
violation of rights and legitimate interests of
citizens protected by law. This is the reason for
which constitutions establishe, in general, ac-
cess to free justice and the right of any person
aggrieved by an authority public to address
court, to have their recognized rights violations
by public government, or the right of citizens
the address petitions topublic authorities [1,
p.121].

In terms of realization and application of law
mentioned we present and analyze the latest
developments of this right both in the Republic
of Moldova, as and in Transnistria.

Case study Transnistria

Authorities closely monitor and control the
public media, and Sheriff Enterprises dominates
private broadcasting, leading to widespread
self-censorship. The territory’s few independent
print outlets have limited circulation. Criti-
cal reporting can result in reprisals including
criminal charges, and the government also
uses bureaucratic obstruction and withholding
of information to inhibit independent journal-
ism.[10]

Legislation adopted in 2016 gave authorities
even greater control over state media outlets,
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including the power to appoint editorial staff,
and enabled officials to limit media access to
their activities and bar the use of recording
devices.[10]

Travel restrictions related to COVID-19
further limited access to the territory for Mol-
dovan and foreign journalists during 2020.
Separately, telecommunications regulators in
January suspended the license of LinkService,
a smaller competitor of Transnistria’s leading
internet service provider, which is owned by
Sheriff Enterprises. An appellate court blocked
the decision in April and allowed LinkService
to continue operating at least through the end
of the public health emergency.[10]

Legal restrictions on certain kinds of speech
discourage free discussion. Among other pro-
visions related to defamation or insult of the
authorities, the criminal code penalizes public
expression of disrespect for the Russian peace-
keeping mission.[10]

Speech-related prosecutions of dissidents,
activists, and ordinary social media users have
become more common in recent years, inhibit-
ing expression by other residents. In addition to
the cases against Communist Party politicians
during 2020, a criminal investigation regarding
incitement to extremism was opened in March
against Larisa Kalik, who had recently pub-
lished a book documenting abusive conditions
in the Transnistrian military. She fled the terri-
tory as a result. Also in March, it was reported
that pensioner Tatiana Belova and her husband,
SergheiMirovici, had been sentenced to three
years in prison for “extremism’ and “insulting
the president” via posts on Telegram in 2019.
Belova was released in July, but Mirovici re-
portedly remained in prison.[10]

Case study Republic of Moldova

The media environment is dominated by
outlets connected to political parties. With few
exceptions, nationally broadcasting television
stations are owned by people affiliated with
political parties. Reporters have previously
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faced difficulty accessing publicly important
information and threats of legal action from
public figures and politicians.[9]

Journalists were also affected by the govern-
ment’s COVID-19 response. In March 2020, the
Moldovan media regulator attempted to restrict
outlets from quoting unofficial sources, before
rescinding that decision a day later. Journalists
also faced longer waits for the fulfillment of
access-to-information requests due to COVID-
19-related policy changes.[9]

There is a good degree of academic freedom
in Moldova. However, the Orthodox Church
strongly indoctrinates the Moldovan educa-
tional system, with educational officials at all
levels frequently promoting the church and
Orthodox beliefs.[9]

Individuals have generally been able to en-
gage in discussions of political nature without
fear of retribution. However, under the PDM’s
rule, there were credible concerns that criticiz-
ing the government or affiliated actors could
lead to damaged career prospects. Private dis-
cussion was curtailed by surveillance against
the opposition, journalists, and civil society
actors. However, these fears subsided after the
2019 fall of the PDM government.[9]

Conclusions

Mass communication became particularly
of importance in politics and business to gov-
ernments and society, due to the possibilities
offered, to inform and influence people, which
has caused a certain blurring of forms of
traditional ways of communication. Political
parties, especially those who are in govern-
ment, but also those in opposition, sre always
in competition of disinformation, manipulation
of opinion by creating opinions favorable to
work their interests or ideology on which they
promote. Misinformation must be banned and
sanctioned.

Developing ofmodern technology in the
means of communication made the society
to confront with issues of regulatory policies
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particularly complex ones, in connection with
written media, with broadcasting and television
which are of nature to exert a great influence
on public opinion. Thus, misuse can bring to
significant harm to the rights and freedoms of
the individual, as well as conduct the bases of
democratic public life.

The information, in some cases, infringes
honor, dignity and reputation of professional,
and may be distorted by the critics, by manipu-
lating opinion, by misinformation, by hiding the
truth, through surveys of opinions or even by
silence. Such a situation should be banned and
imposed sanctions by standards legislation.

The right to free expression is the main topic
discussed in many works of local as and foreign
scientists which is represented as a mean of
preventing an injustice.

In connection with democracy, freedom
of speech tends only to justify the coverage
of ideas and messages with political content
or interacting in the political process. So, if
democracy was the only basis for protecting
freedom of speech, things like self-help litera-
ture, commercial advertising, sports journalism
and entertainment magazines would be left out
of perspective. More important: the same could
happen with allegedly defamatory or invasive
statements. Probably, these types of speech
would be understood as not belonging to the
constitutional worries, and in this case, greater
or lesser freedom related to them would then
depend on the legislative power. But this is not

how things are: freedom of speech is valued for
reasons other than democracy, and then, it justi-
fies much more than just political messages.
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